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Judicial Review: why, what, how, who? 

 

Introduction 

 

The Unity Project works with families and individuals who have been granted limited leave to remain in                 

the UK with “No Recourse to Public Funds” (NRPF). We specialise in making Change of Conditions                

applications to remove the NRPF condition from an applicant’s limited leave to remain. For an application                

to be successful, the applicant must show that they are “destitute”, or that there are strong reasons why                  

they need access to public funds relating to the welfare of a child because of their very low income, or                    

that there are exceptional circumstances relating to their financial situation. It is for the applicant to                

demonstrate that they meet the requirements for the NRPF condition to be lifted.  

 

Why is there a need for Judicial Review? 

 

While we have a high success rate in making Change of Conditions applications, we do experience cases                 

of our applications being refused, often on spurious or unreasonable grounds. Between September 2017              

and February 2019 (an 18 month period), 19 out of 125 (15%) of our applications were refused.                 

Nationally, the number of refused applications is much higher: according to The Children’s Society,              

around 65% of applications made nationally were refused over a 10 month period. However, there is no                 1

mechanism for “appealing” the Home Office’s decision to refuse a Change of Conditions Application - an                

applicant can only remake an application. The only way to challenge the Home Office’s decision to refuse                 

a Change of Conditions application is therefore through a process called Judicial Review.  

 

In many of the refusals we’ve received, the Home Office has identified a lack of evidence as the reason                   

for refusing to grant the applicant recourse to public funds, even though the lack of a particular piece of                   

evidence may be a direct consequence of the applicant’s destitution, and this has been clearly explained                

in the covering letter to the application. For example, where an applicant is destitute because of a                 

precarious living situation (such as severely overcrowded accommodation), they may not have a tenancy              

agreement or be able to obtain one because their landlord is unwilling to provide one, yet we have had                   

multiple cases in which this has formed the ground for a refusal. In such a situation, merely re-submitting                  

the application - while the evidence being unreasonably demanded by the Home Office continues to be                

unavailable - is not a viable option. Similarly, where a refusal is the result of poor decision-making rather                  

than any perceived shortcoming in the application itself, submitting a new Change of Conditions              

application also does not provide a satisfactory solution.  

 

We also come across cases where it appears that the Home Office has failed to have regard to certain                   

provisions - such as those set out in the Equality Act 2010 for the actions of public bodies - which it must                      

take into account when considering whether to remove an applicant’s NRPF status. Judicial Review              

proceedings therefore serve an important function for us by providing the opportunity to hold the Home                

Office’s decision-making to account.  

 

1  ‘Making Life Impossible: How the needs of destitute migrant children are going unmet’, The Children’s Society, April 2016, p.16  
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What is Judicial Review? 

 

Judicial Review is a type of court proceeding through which the lawfulness of a public body’s decision or                  

action is reviewed by a judge.  

 

The main difference between an appeal and judicial review is that, in an appeal, the Court/Tribunal make                 

their own decision on the evidence, whereas in a judicial review, the Court/Tribunal review the decision                

already made and give their judgment on the legality of that decision.  

 

How does it work? 

 

Before making a claim for Judicial Review, the usual procedure is to send a “Pre-Action Protocol Letter”.                 

The purpose of this is to identify the issues that are in dispute and to establish whether litigation can be                    

avoided. If the Home Office does not offer a satisfactory response, the next step is to bring the claim of                    

Judicial Review, which will lead to a court hearing. A solicitor and a barrister will need to be found to take                     

this on, and the claimant will need to apply for Legal Aid funding. An application for Judicial Review will                   

be made and a judge will then decide whether to grant permission for the claim to proceed to a full                    

hearing.  

 

Judicial Review hearings provide an opportunity for us to challenge the legality of the way in which the                  

NRPF policy is being applied, and/or the legality of the policy itself. In our experience, the Home Office                  

often seeks to settle such cases by granting the applicant recourse to public funds after a Judicial Review                  

claim has been issued but before it gets to the court hearing, and we suspect this is to avoid a decision by                      

the court on the issues raised in the claim.  

 

Who can bring a Judicial Review claim? 

 

A Judicial Review claim can be brought on behalf of an individual applicant whose “Change of Conditions”                 

application has been refused. This is what we do when we believe that the Home Office has acted                  

unlawfully in a particular case.  

 

Another option is for an organisation like the Unity Project to bring an organisational Judicial Review                

claim to challenge structural flaws in the policy or in its application that we believe render it unlawful.  

 

The law firm that we are currently working with is called Deighton Pierce Glynn. They have successfully                 

challenged over 20 Change of Conditions refusals over the past few years, and brought the policy                

challenge in 2014 (see below). 

 

What is our aim in challenging refusals by Judicial Review? 

 

We would like to challenge all of the Home Office’s refusals of our Change of Conditions applications by                  

Judicial Review.  
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Our primary aim in bringing a Judicial Review claim is for the Home Office to reconsider their initial                  

decision and decide instead to give the applicant recourse to public funds.  

 

Our secondary aim in making Judicial Review claims is to challenge the NRPF policy itself and/or the way                  

in which it is applied.  

 

On what grounds do we seek Judicial Review?  

 

There are various grounds of Judicial Review. Generally, these come under three broad headings -               

illegality, irrationality/unreasonableness and procedural impropriety. However, there is often overlap          

between grounds, and which particular grounds are used will depend on the facts of the case. In the past,                   

we have challenged decisions on the grounds that they are: 

 
● Wednesbury unreasonable and/or disproportionate 

A decision that is “Wednesbury unreasonable” is one that is so unreasonable (or             
irrational) that no reasonable person acting reasonably could have made it.  

 
● Not in accordance with the law and/or policies. 

 
● Unlawful/unreasonable exercise of discretion.  

Public bodies have a positive duty to exercise discretion when making decisions. This             
ground tends to be particularly relevant in cases where a decision-maker has followed a              
blanket policy without regard for an individual’s particular circumstances. 

 
● Unlawful interference with the applicants’ rights under Article 8 of the European Convention on              

Human Rights.  
Article 8 protects the right to private and family life. 

 
● Unlawful as it breaches the public authority equality duty under the Equality Act 2010.  

The Equality Act 2010 places a duty on public authorities to consider the effect of their                
policies or decisions on people with a characteristic that is protected under the Act.              
Protected characteristics include age, disability, race, pregnancy and maternity.  

 
● Unlawful as it is in breach of the Secretary of State's statutory duty towards the welfare of a child. 

There is legislation (such as section 55 of the Borders, Citizenship and Immigration Act              
2009) that places certain obligations on the Secretary of State to safeguard and promote              
the welfare of children who are in the United Kingdom 

 

Have any of our applicants brought successful Judicial Review NRPF challenges? 

 

At the time of writing, we have made 125 “Change of Conditions” applications. Of these, 110 have been 

successful, meaning the applicants and their families were given recourse to public funds to lift 

themselves out of destitution, and another 8 decisions are pending.  
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To date, 19 of our Change of Conditions applications have initially been refused. Of these: 

 

●  11 refusals were overturned after a successful Judicial Review challenge.  

 

● There are 5 cases currently under Judicial Review.  

 

● A further 3 cases were referred for Judicial Review but the claimants’ situation changed such that 

they were then earning more than the threshold for Legal Aid, so legal challenges weren’t 

possible in those cases. We invited these applicants to make a new applications with our 

assistance, but each decided that their situation had improved sufficiently not to need recourse 

to public funds. 

 

Have there been any successful Judicial Review challenges to the NRPF policy itself? 

 

In 2014, the Upper Tribunal (Immigration and Asylum Chamber) found in the case of Fakih v Secretary of 

State for the Home Department (IJR) [2014] UKUT 513 that the NRPF policy was unlawful on several 

grounds. This was a Judicial Review challenge brought by the law firm Deighton Pierce Glynn on behalf of 

a claimant who had been granted leave to remain outside of the Immigration Rules on Article 8 of Human 

Rights grounds, and who was refused recourse to public funds upon making a change of conditions 

application.  

 

● The Upper Tribunal found that the policy of imposing the NRPF condition when granting leave to 

remain was unlawful because of the Home Office’s failure to consider its public sector equality 

duties under the Equality Act 2010.  

 

● The Secretary of State’s decision to apply the NRPF condition (both when her leave was granted 

and when she made a change of conditions application) was found to be unlawful as the Home 

Office had also failed to discharge its public sector equality duty by not enquiring about the 

applicant’s disability or consider how this might affect her destitution.  

 

● The Upper Tribunal found that the policy of imposing the NRPF condition when granting leave to 

remain outside the Immigration Rules on Article 8 grounds was unlawful because this policy 

amounts to an Immigration Rule and as such should have been subject to parliamentary scrutiny.  

 

As a result, the Home Office introduced a Policy Equality Statement for the NRPF policy, which considers 

the effect of the policy on people with different protected characteristics. However, we do not feel that 

this has put an end to the Home Office’s failures to discharge its public sector equality duty, as we 

continue to see refusals in which the applicant’s protected characteristics do not seem to have been 

considered.  

 

One of our cases recently had a hearing at the High Court. Subsequently, the Home Office agreed to 

review its policy. It remains to be seen where this will lead. 
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